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Report on Environment Potentially Affected:
Legal/Jurisdictional Environment

Executive Summary

This report provides an outline of the legal and jurisdictional issues that may be associated with
the undertaking. The report describes how solid waste management services are delivered in
Durham and York Regions; makes a reference to the Agreement between the two Regional
municipalities for undertaking the Study; and provides an outline of the types of legislation and
associated approvals that will comprise part of the EA process.

The Regions of Durham and York reached an Agreement on June 30, 2005 to undertake the
Residual Waste EA Study as a joint effort. The Joint Waste Management Group (JWMG) was
formed to oversee completion of the EA Study. The EA Study may require a competitive
process and selection of a vendor(s) to partner with the Proponents in the development of the
facility(ies) for the preferred system. The identification of a preferred vendor will likely be
necessary, prior to seeking EA Approval, to allow for a sufficiently detailed description of the
undertaking (including its design, operation, maintenance, monitoring and contingency
measures) and respective net effects. It is expected that the vendor, together with other potential
public and/or private sector parties, would enter into “partnership” agreements with the
Proponents to implement the undertaking. Following the competitive process and selection of a
preferred vendor and/or other partner(s), it may be decided to include these confirmed
participants in the EA submission to the Minister as “participants”, along with the proponents, in
the implementation of the preferred alternative system at the preferred alternative site.

A number of different pieces of legislation at the federal, provincial and municipal levels provide
the legal/jurisdictional context within which this EA Study will be completed and the resulting
residual waste processing facility ultimately developed.

Applicable federal legislation includes the Canadian Environmental Assessment Act and the
Fisheries Act. The subject EA Study is being completed in compliance with the provincial
Environmental Assessment Act. Additional approvals, for the development of a facility for the
preferred residual waste processing system, will be required further to the Environmental
Protection Act, the Ontario Water Resources Act, the Planning Act and the Oak Ridges Moraine
Conservation and Green Belt Acts.

Development and/or operation of a facility can proceed on the basis of several different business
scenarios as follows:

e A conventional approach to implementing municipal facilities;
e QOperations on the basis of “public/public partnerships”; and
e Development and/or operations on the basis of “public/private partnerships”.

Implementation of the facility will proceed using the business scenario that best suits the co-
proponents’ residual waste management and services-delivery objectives.
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Durham/York Residual Waste Study
Report on Environment Potentially Affected:
Legal/Jurisdictional Environment

1. Introduction

This report entitled “Report on the Environment Potentially Affected: Legal/Jurisdictional
Environment” has been prepared as part of the Durham-York Residual Waste Study and is
intended to provide the results of a key EA Study task for consideration by the public,
government agencies, other stakeholders and the Joint Waste Management Group. This report
will act as a supporting document to the report on “The Evaluation of “Alternatives To” and
Selection of the Preferred Residuals Processing System”.

Portions of this report are based on information developed by the Niagara-Hamilton WastePlan
Study.

1.1 Background

1.1.1  Durham and York Diversion Programs

The Region of Durham has programs in place for the source separation and diversion of both
“Blue Box” recyclables and household organics. The Blue Box program is being expanded over
the next few years to collect a wider range of materials and the source separated organics
collection/composting program is being expanded to service the entire Region. In its December
1999 Solid Waste Master Plan, the Region adopted a diversion target for residential waste of at
least 50% by 2007 or earlier. On April 14, 2004, Durham Regional Council adopted the position
to increase waste diversion beyond 50%. In light of the province’s recently-announced policy
initiative of “60% diversion by 2008 the Region will likely refine its diversion target to align
with that proposed by the Province.

York Region has programs in place for the source separation and diversion of “Blue Box”
recyclables and household organics. In July 2005, the Region opened a single-stream Blue Box
recycling facility located in East Gwillimbury. This facility enables residents to put all
recyclables into one Blue Box, eliminating the need for separating containers and fibres. The
facility also allows residents to recycle approximately 25 items, including #1 to #7 rigid plastic
containers, empty paint cans, and milk containers. Household collection of food waste began, as
a pilot project in September of 2004, and is currently provided to approximately 67,000
households. Full implementation of household organics programs is expected to be completed
by 2008. In light of the province’s policy initiative of “60% diversion by 2008, York Region
also anticipates aligning its diversion target with that proposed by the Province.

Despite expanded source separated diversion efforts, Durham and York continue to face the
challenges of managing residual waste and require increased processing capacity in the near
future.

1.1.2  Durham/York Residual Waste Study

Durham and York Regions have agreed to undertake a joint Residual Waste Study. Both
municipalities are in need of a solution to manage the remaining solid waste after diversion (i.e.
residual or post-diversion waste). The Regions are working to address the social, economic, and
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environmental concerns of residents through an Environmental Assessment (EA) Study, which
will examine potential residuals processing alternatives.

Even with expansion of source separated diversion programs, Durham and York continue to face
the challenges of managing residual waste. Both Regions face a shortage of available landfill
capacity over the long term. In response to the closing of existing landfill sites and the inability
to develop new landfill capacity in the GTA, Durham and York Regions, along with other GTA
municipalities, were forced to enter into contracts for the “export” of their residential waste
primarily to Michigan.

In response to this situation, the Regions want to implement, as quickly as possible, a
Durham/York based solution that is socially and environmentally acceptable to both
communities, that maximizes environmental protection and that fosters the wise management of
potential resources, such as the recovery of additional recyclable materials from the residual
waste which are currently lost by way of landfill in Michigan.

During the latter half of 2005, the United States government initiated the process of passing
legislation that, if successful, would prevent or severely inhibit Durham and York’s current
disposal arrangements with sites in the State of Michigan. There is a reasonable likelihood that
this legislation will be passed in 2006.

Durham and York recognize that the Province of Ontario doesn’t have sufficient energy to meet
its growing needs. Both Regions recognize that there is opportunity associated with the
utilization of the waste stream as a fuel source to produce energy and have identified this
opportunity as a key part of the subject EA Study.

1.1.3  Environmental Assessment (EA)

Since the adoption of the Environmental Assessment Act (EA Act) in the 1970s, the EA process
has evolved into a study or decision-making process undertaken in consultation with interested
parties including the public, that evaluates alternatives considering potential effects on the
environment, the availability of mitigative measures that address, in whole or in part, these
effects and the comparison of the advantages and disadvantages of the remaining or “net”
effects. The result of this process is to provide the planning rationale and support for a preferred
solution.

The EA Study provides a planning approach where environmental constraints or opportunities
are considered in the context of the broadly defined environment (i.e., the natural environment as
well as the social, economic and heritage “environments”) and potential effects are understood
and addressed before development occurs.

All public sector (i.e., provincial or municipal) undertakings that have the potential for
significant effects in terms of their scope are generally subject to the Act and must apply for
approval from Ontario’s Minister of the Environment. With respect to waste management,
certain types of waste management undertakings require approval under the EA Act. In general,
approval under the EA Act is required for the establishment or the expansion of a waste disposal
facility.
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Under the EA Act, an Environmental Assessment (EA) Terms of Reference must be prepared
and submitted to the Minister of the Environment for approval before an EA Study can be
undertaken. The purpose of the EA Terms of Reference is to describe in a clear and concise
manner the purpose of the proposed undertaking and how the proponent intends to carry out an
Environmental Assessment in respect of the proposed undertaking. The EA Terms of Reference,
once finalized and approved by the Minister of the Environment, becomes the guiding document
for the completion of the EA Study and the EA documentation.

On March 31, 2006, the Durham/York Residual Waste Study EA Terms of Reference was
approved by the Minister of the Environment. The approved EA Terms of Reference identifies a
process, consistent with the requirements of the EA Act that will be followed by Durham and
York to identify a long-term residuals processing system. The EA Terms of Reference describes
the following key elements related to the EA Study:

- the proponents completing the EA Study;

- the purpose and description of the undertaking that will result from the EA Study;
- the range of alternatives to be evaluated as part of the EA Study;

- the environment that may potentially be affected by the undertaking;

- the step-by-step methodology and an initial set of criteria to be applied to evaluate the
alternatives; and

- aplan for consulting with the public and other stakeholders during the EA Study.

Durham and York are following the approved process described in the EA Terms of Reference
document. A copy of the approved EA Terms of Reference document may be obtained from the
study website, www.durhamyorkwaste.ca.

1.1.4  Purpose of the Undertaking
An ‘Undertaking’ is a project or facility that is subject to an Environmental Assessment.

The purpose of the Durham/Y ork Residual Waste Study Undertaking is:

To process - physically, biologically and/or thermally - the waste that remains after the
application of both Regions’ at-source waste diversion programs in order to recover
resources - both material and energy - and to minimize the amount of material requiring
landfill disposal.

In proceeding with this undertaking only those approaches that will meet or exceed all
regulatory requirements will be considered.

1.1.5 Consideration of Alternatives

The Residual Waste Study EA Terms of Reference identifies two types of alternatives to be
evaluated during the EA Study. The first are referenced as “Alternatives to” the undertaking
and include fundamentally different approaches to managing post-diversion waste.

1-3
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Recognizing the priority afforded by both communities to waste diversion, additional at-source
diversion is evaluated separately and preceding the evaluation of other alternatives to confirm the
quantity and types of waste requiring management by a future Durham / York residuals
processing system. Landfill facilities will be assumed to continue to play a role for the disposal
of certain materials that cannot be otherwise processed or diverted. Landfill capacity at an
approved facility (ies) will be acquired as necessary to meet the landfill requirements of the
preferred Residuals Processing System. A landfill only system, whereby a new landfill site
capable of managing all waste that remains after at-source diversion would not meet the purpose
of the undertaking, and thus will not be considered in this proposed EA Study.

During development of the EA Terms of Reference, consideration was given to a wide range of
available alternatives with regards to suitability and applicability to Durham and York resulting
in identification of the following system components:

- Mechanical Treatment;
- Biological Treatment; and
- Thermal Treatment.

As part of the Residual Waste Study, alternative residuals processing systems comprised of these
components will be formulated and evaluated.

The second type of alternative to be evaluated are referenced as “Alternative Methods” and
include alternative ways or methods of implementing the preferred “Alternative to”, in this case,
the preferred alternative residuals processing system. With waste management related
undertakings, the consideration of “Alternative Methods” typically involves an evaluation of
alternative sites for establishing waste management facilities. Depending on the scope and types
of sites being considered, some EA studies may also evaluate alternative facility design and
operational aspects.

The approved EA Terms of Reference provides a proposed site selection process for facilities
required as part of the preferred long-term processing system. The site selection process will
evaluate a range of siting opportunities identified in areas considered suitable for the
establishment of a waste management facility. The types of opportunities considered and the
nature of areas considered suitable for the siting of a waste management facility will depend on a
number of factors, including the types of technologies being sited.

1.1.6  Evaluation of ‘“Alternatives to”

The approved EA Terms of Reference identifies a seven (7) step evaluation methodology for
comparing alternative approaches to manage waste remaining after diversion as follows:

Step 1 Prior to initiation of the evaluation of “Alternatives to”, the proposed evaluation
methodology and criteria will be reviewed in consultation with the public and
agencies. This review will seek additional input on the proposed evaluation steps
and evaluation criteria presented in the EA Terms of Reference and will seek to
establish and confirm the relative priorities to be considered during the evaluation.
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Step 2 The component alternatives will be assembled into alternative residuals
processing systems with each system being capable of managing the entire
projected residual waste stream.

Step 3 Data collection will be undertaken for the purpose of applying each of the
comparative evaluation criteria to each of the alternative residuals processing
systems.

Step 4 The comparative evaluation criteria will be applied to each of the alternative

residuals processing systems and potential effects identified.

Step 5 Each of the potential effects identified at Step 4 will be considered with respect to
the availability of measures to mitigate (i.e., measures that may be applied to
reduce or eliminate a negative potential effect) or enhance (measures that may be
applied to improve or increase the magnitude of a benefit or positive effect) the
effects, and identify the remaining or ‘net effects’.

Step 6 The net effects associated with each residuals processing system under each
comparative criterion will be compared and a list of relative advantages and
disadvantages associated with each alternative residuals processing system was
developed.

Step 7 The relative advantages and disadvantages of each alternative residuals
processing system will be considered in the context of priorities established in
consultation with the public and agencies and the preferred system selected. The
preferred system will be the one exhibiting the preferred balance of advantages
and disadvantages accounting for the significance of environmental categories
and criteria established by the public and agencies.

1.2  Purpose of this Report

Step 3, of the EA Work Program for the Durham/York Residual Waste Study includes the
completion of a series of background reports describing various components of the environment
potentially affected by the undertaking as follows:

Report on Air Environment;

Report on Terrestrial/Aquatic Environment;
Report on Agricultural Environment;

Report on Social / Cultural Environment; and,
Report on Legal / Jurisdictional Environment.

These reports are intended to establish baseline conditions for the purpose of applying the
proposed systems evaluation criteria and identifying potential effects associated with the
alternative systems. These reports, in some cases, carry forward the descriptions of the
environment developed for the EA Terms of Reference.

1-5
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The purpose of this background report on the “Legal/Jurisdictional Environment” is to identify
the legal and jurisdictional issues that may be associated with the Undertaking. The report states
how solid waste management services are delivered in Durham and York Regions; makes a
reference to the Agreement between the two Regional municipalities for undertaking the Study;

and provides an outline of the types of legislation and associated approvals that will comprise
part of the EA process.
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2. Study Area

The Study Area comprises all land within the geographic boundaries of Durham and York.
Three major bodies of water bound the Study Area. They are Lake Simcoe to the north, Lake
Scugog to the northwest and Lake Ontario to the southeast. The Study Area shares municipal
boundaries with Simcoe County to the northwest, the City of Kawartha Lakes to the northeast,
Peterborough and Northumberland Counties to the east, the City of Toronto to the southwest and
The Regional Municipality of Peel to the west. The total area extent of the Study Area is 4,308
km2, with Durham and York occupying 2,532 km2 and 1,776 km2, respectively. A map of the
Study Area is illustrated in Figure 2-1.

2-1
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Figure 2-1 Study Area Map

MM ro 22 \[!l

‘Whitford



Durham/York Residual Waste Study
Report on Environment Potentially Affected:
Legal/Jurisdictional Environment

3. The Study Proponents

The proponents for the EA Study are the Regional Municipality of Durham and the Regional
Municipality of York. Both Durham and York are organized as two-tier municipal government
structures. Durham shares the responsibility for solid waste management services with the local
area municipalities depending on the stream of materials being managed. York is responsible for
the processing aspects of waste diversion, including the processing of Blue Box recyclables, food
and yard waste and the diversion of reusable materials, as well as post-diversion residual waste
disposal while the local area municipalities are responsible for the collection and transport of
recyclables and post-diversion wastes.

3.1 Inter-Municipal Partnership Agreement

The Regions of Durham and York reached an Agreement on June 30, 2005 to undertake the
Residual Waste EA Study as a joint effort. The Joint Waste Management Group (JWMG) was
formed to oversee completion of the EA Study. A copy of the Agreement and the Terms for the
JWMG are attached as Appendix “A”.

3.2 Potential for Cooperation with Private Sector Partner(s)

This EA Study may result in the identification of a preferred undertaking for residual waste
processing that would require a competitive process and selection of a vendor(s) to partner with
the Proponents in the development of the facility(ies) for the preferred system. The
identification of a preferred vendor will likely be necessary, prior to seeking EA Approval, to
allow for a sufficiently detailed description of the undertaking (including its design, operation,
maintenance, monitoring and contingency measures) and respective net effects. It is expected
that the vendor, together with other potential public and/or private sector parties, would enter
into “partnership” agreements with the Proponents to implement the undertaking. Following the
competitive process and selection of a preferred vendor and/or other partner(s), it may be
decided to include these confirmed participants in the EA submission to the Minister as
“participants”, along with the proponents, in the implementation of the preferred alternative
system at the preferred alternative site.

3-1
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4. Types of Approvals

The purpose of this section is to outline applicable legislation and approvals processes that will
be part of the EA Study process. An explanation of federal, provincial and municipal regulatory
requirements and the processes generally required to satisfy each will be outlined.

4.1 Applicable Federal Legislation

The Canadian Federal government is committed to exercising leadership within Canada and
internationally in anticipating and preventing the degradation of environmental quality and at
the same time ensuring that economic development is compatible with the high value Canadians
place on environmental quality'. Two pieces of legislation, relevant to this Study and that
support this commitment are the Canadian Environmental Assessment Act (CEAA) and the
Fisheries Act (FA).

4.1.1 The Canadian Environmental Assessment Act

The Canadian Environmental Assessment Act provides an effective means of integrating
environmental factors into planning and decision-making processes in a manner that promotes
sustainable development’. Under the Act, an Environmental Assessment must be completed
where federal departments and agencies:

e manage or undertake the project;

e provide financial assistance to enable a project to be undertaken;

o sell, lease, or otherwise transfer control or administration of land to enable a project to be
undertaken; or

e issue an authorization to enable a project to go forward.

Depending on the nature of the project, and the significance of possible environmental effects,
the type of assessment required will vary between a ‘screening’ or ‘comprehensive study’.

Screening — A Screening involves the systematic review of potential environmental
effects associated with a project and the identification of required mitigation or
modifications to the project to address the potential for these effects. Assuming that there
is no potential for remaining significant environmental effects, the process is complete.

Comprehensive Study - Comprehensive Studies tend to apply to large projects having
the potential for significant adverse environmental effects. They may also generate public
concerns. A comprehensive study involves, in addition to the requirements of a
screening, a review of alternatives to determine a preference for pursuing the project or
one of its alternatives, which may include not proceeding with the project.

! As stated in the Canadian Environmental Assessment Act, 1992 ¢.37
2 As stated in the Canadian Environmental Assessment Act, 1992 ¢.37

{ 4-1
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4.1.1.1  Approval Requirements

The Canadian Environmental Assessment Agency (CEAA) Environmental Assessment generally
requires the following activities to be undertaken:

e Consideration of the following factors (level of detail required in consideration is
determined by the responsible federal agency or designate):

- Environmental effects of the project and the significance of those effects;

- Comments from the public;

- Measures that are technically and economically feasible to mitigate adverse effects;
- Purpose of the project;

- Alternative means of carrying out the project;

- The need for a follow-up or monitoring program; and

- Impacts on renewable resources with respect to their capacity to meet present and
future needs.

e Preparation of a screening report or a comprehensive study report;

e Mediation or assessment by a review panel as provided in the Act and the preparation of
a report; and,

e Design and implementation of a follow-up program.

4.1.1.2 Harmonization with Ontario EA Act

If the Environmental Assessment concludes that the project is acceptable, then the responsible
federal authority is authorized to proceed with their involvement in the project.

Based on the current federal/Province of Ontario regulatory and policy environment, where
waste management undertakings are subject to a federal Environmental Assessment, two pieces
of legislation must be addressed by way of two separate processes. Recognizing that the
potential exists for many projects Canada-wide to require EA’s under two separate pieces of
legislation and that there is much duplication between processes, the CEAA is working to
establish agreements with the various provinces to harmonize the requirements of both Acts into
one process. To date, agreements have been reached in seven provinces and one territory —
Newfoundland and Labrador, Quebec, Ontario, Manitoba, Saskatchewan, Alberta, British
Columbia, and the Yukon. The agreement with Ontario was established on November 1, 2004.

Through the agreement, both the federal and provincial governments maintain their level of
legislative and decision-making responsibilities and the current level for environmental
standards. Projects that require both provincial and federal Environmental Assessment approvals
will still require separate approvals, however, decisions will be based on the same body of
information and there will be an ability to make decisions concurrently.

{ 4-2
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4.1.1.3  Applicability of the CEAA to the Durham/York Residual Waste Study

There are several scenarios in undertaking the Durham/York Residual Waste Study that could
require approval under the CEAA, including:

e the provision of funds from a federal program for the project;

e the sale of federal land to either one or both of the proponents and/or the private sector
for the project; and/or,

e the issuance of a federal approval (e.g. approval under the Fisheries Act) related to an
alteration of a watercourse for construction of the facility.

Based on comments received from the CEAA to date, the Canadian Environmental Assessment
Act will not apply to the subject EA Study.

4.1.2 Fisheries Act

The life support system required for fish to reproduce, grow and live is critical to the security and
sustainability of Canada’s marine and freshwater fisheries resources. Fish habitat can be easily
damaged and lost due to human activities that occur in, near or within water. For any project that
could harmfully alter or destroy fish habitat (e.g. spawning grounds, nursery and rearing areas,
areas of food supply or, migration routes), approval by the Minister of Fisheries and Oceans is
required under the Fisheries Act (FA).

4.1.2.1  Approval Requirements

Section 35 of the Fisheries Act states that no person shall carry on any work or undertaking that
results in the harmful alteration, disruption or destruction of fish habitat. For project approval,
specific information is required under the Fisheries Act, including:

Water body name and location;

Detailed description of the work site;

Creek habitat inventory by qualified fisheries biologist; and

Measures incorporated into the design of the waste disposal facility that would result in
no net loss of fisheries habitat (this is often accomplished by way of improvements to
down stream habitats).

With regards to the screening of projects for the need for an FA approval, an arrangement exists
between the local conservation authorities and Department of Fisheries and Oceans (DFO). In
accordance with this agreement, all projects involving potential impacts on a watercourse or a
development permit from the conservation authority are also screened for the need for approval
under the Fisheries Act. If federal approval were required, then the project would be referred to
DFO by the conservation authority(s).

4.1.2.2  Applicability of the Fisheries Act to the Durham/York Residual Waste Study

The need for approvals under the FA for a waste processing facility will depend on the location
of the site and proposed on-site activities. Should the site be located near an existing
watercourse, or if there were any potential of harmful alteration, disruption or destruction of fish

{ 4-3
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habitat, approval under the FA would be required. An approval under the Fisheries Act would
invoke the requirement of the CEAA as described in Section 4.1.1.

4.2 Applicable Provincial Legislation
The mandate of the Ontario Ministry of the Environment (MOE) is as follows:

“to ensure protection, and where degraded, rehabilitation of the natural environment, and
conservation of environment and material resources for the enjoyment and benefit of the present
and future generations of people, as well as for other users of the environment™>.

Legislation developed to support this mandate, applicable to the Durham/York Residual Waste
Study include the Environmental Assessment Act (EA Act), Environmental Protection Act
(EPA), Ontario Water Resources Act (OWRA), Environmental Bill of Rights (EBR), Planning
Act (PA), the Greenbelt Act (GA) and the Oak Ridges Moraine Conservation Act (ORMCA).

4.2.1 Environmental Assessment Act

The purpose of the Environmental Assessment Act (EA Act), R.S.0. 1990, c.E. 18, as quoted in
the Act is the betterment of the people of the whole or any part of Ontario by providing for the
protection, conservation and wise management in Environmental

Ontario of the environment. Assessment Act

This h_as typlca"y been _tranSIateq into  the Envitorimerntel Assessent
completion of a study or decision-making process, NENNE Gl REfETENCe

in consultation with the public, that evaluates
alternatives considering potential impacts on the MOE Approval
environment, the availability of mitigating

measures for potential effects and the comparison Environmsniel Asssssim st
of remaining effects, expressed as advantages and Sl
disadvantages. This process provides the planning OE A :

- lfeVal
rationale and support for approval under the Act -
fora proposed undertakmg' Isnglemmentation of Unelarizidine)

The EA Act ensures that environmental problems or opportunities are considered in the context
of the broadly defined environment (i.e., in addition to the natural environment, aspects such as
the social, economic and cultural environment are considered) and their effects are planned
before development or building takes place. The planning process required by the EA Act also
requires that a reasonable range of alternatives to the proposed undertaking and alternative
methods of implementing the undertaking (i.e. alternative sites for the establishment of a residual
waste processing facility) be evaluated by the proponent.

Most major provincial or municipal undertakings are subject to the Act and must apply to the
Minister for approval in accordance with Section 5(1) of the Act. Private sector undertakings are
not subject to the Act unless specifically designated by regulation. Waste processing facilities

® As stated in the Environmental Assessment and Approvals Branch, “Guide for Applying for Approval of Waste
Disposal Sites” November 1999.
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for the disposal of residual wastes, such as those being considered by Durham and York, are the
types of undertakings which typically require EA approval.

4.2.1.1  Approval Requirements

Approval, under the EA Act, is issued by the Minister of the Environment by way of an Order-
in-Council from Provincial Cabinet. There are two levels of approval required:

e An EA Terms of Reference identifying how the EA is to be conducted; and,
e The EA Study completed in accordance with the approved EA Terms of Reference.

4.2.1.2 Environmental Assessment Terms of Reference

EA Terms of Reference are prepared by the proponent in accordance with Section 6(1) and 6(2)
of the Act and are required to contain the following primary components:

e ldentification of the Proponent (i.e., person carrying out the project or the owner having
charge, management or control of the project).

e A description of the purpose of the undertaking (i.e., project) and undertaking itself (to
the extent that it can be defined at the Terms of Reference step).

e A description of the alternatives to the undertaking and the alternative methods of
implementing the undertaking to be evaluated during the EA.

e A description of the environment potentially affected by the proposed undertaking (to the
extent it can be defined at the Terms of Reference step).

e The proposed methodology and criteria for assessing and evaluating the alternatives and
selecting the preferred alternatives (to the extent it can be defined at the Terms of
Reference step).

e A description of the Consultation Plan to be followed over the course of the EA.

Once submitted for approval, the Minister may approve, modify and approve, or reject the
proposed EA Terms of Reference. Some issues may also be referred to mediation for
consideration in deciding whether or not approval should be granted. In accordance with a
‘deadline’ regulation (Regulation 616/98) under the Act, the timeframe for Ministerial approval
of an EA Terms of Reference is to fall within a range of three to five months.

4.2.1.3  Environmental Assessment Study

The preparation of an Environmental Assessment Study must document how the Environmental
Assessment Terms of Reference were followed and generally includes the following:

e adescription of the purpose of the undertaking;

e a description of and a statement of the rationale for the undertaking, the alternative
methods of carrying out the undertaking, and the alternatives to the undertaking;
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e a description of the environment that will be affected or that might reasonably be
expected to be affected, directly or indirectly, the effects that will be caused or that
might reasonably be expected to be caused to the environment;

e the actions necessary or that may reasonably be expected to be necessary to prevent,
change, mitigate or remedy the effects upon or the effects that might reasonably be
expected upon the environment, by the undertaking, the alternative methods of carrying
out the undertaking and the alternatives to the undertaking;

e an evaluation of the advantages and disadvantages to the environment of the
undertaking, the alternative methods of carrying out the undertaking and the
alternatives to the undertaking; and,

e a description of any consultation about the undertaking by the proponent and the results
of the consultation.

The completed EA Study is submitted to the Minister of the Environment for approval and the
Minister subsequently refers the EA to the Ministry's Environmental Assessment and Approvals
Branch to co-ordinate comments from all provincial agencies relevant to the project and from
stakeholders responding as a result of a public notice issued when the EA is submitted. This
review is released for consideration by the Minister when making a decision on whether or not to
approve the EA. The Minister may approve the EA in part or in whole, approve the EA with
modifications, refer certain matters to mediation or a public hearing, or reject the EA.

In accordance with Regulation 616/98 (Deadlines), the timing of a decision from the Minister on
the Environmental Assessment can range up to 8 months without the need for mediation or a
public hearing, up to 1 year if mediation is required and longer if a public hearing is required (the
Minister has the discretionary power to set deadlines where public hearings are required).

4.2.1.4 Related Policies and Practices of Approval Authority

There are several Ministry of the Environment policies, guidelines and practices that are used by
MOE staff when determining whether or not the EA Act applies and that are also referenced
when applying the Act. In addition, there have been a number of precedent-setting decisions and
court cases relative to the original EA Act that was promulgated in the 1980°s and subsequently
modified in 1996 that have a bearing on how the Act is to be followed today. This section
discusses how these policies and practices may come to bear on an undertaking being
contemplated by the Durham/York Residual Waste Study.

4.2.1.5 Availability of Scoping in EA Act Approval Process

The subject of a hearing before the Ontario Superior Court of Justice, Division Court, in 2003
was a judicial review of the Minister of the Environment’s approval of an EA Terms of
Reference for a landfill undertaking and in particular, the scoping of alternatives in accordance
with provisions of the modified (1996) EA Act. The subject landfill expansion proposal was the
Canadian Waste Services (CWS) Richmond Landfill Site was issued on June 17", 2003 by the
Superior Court.
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From 1997 up to the court’s decision (the “Sutcliffe Decision”) many proponents had utilized
Sections 6(2)(c) and 6.1(3) of the EA Act, which were interpreted to facilitate the focused
consideration of alternatives to only those that address the specific needs and circumstances of
the proponent. In the case of CWS, substantial focusing had been put forward and approved in
the EA Terms of Reference due to their limited ability to influence the diversion of waste from
disposal and due to limitations that exist for the private sector with regards to alternative
properties or locations.

The “Sutcliffe Decision” was a split decision among the three judges and was appealed. On
August 25, 2004 the Court of Appeal for Ontario issued its decision which allowed the appeal
therefore reinstating the CWS Terms of Reference. The Court’s decision reinforces the
Minister’s ability to approve an Environmental Assessment Terms of Reference based,
essentially, on it’s specific merits provided that she/he has performed her/his duties in a
responsible manner and that the decision to approve the respective Terms of Reference addresses
the purpose of the Act and the protection of the public interest. Possibly the most significant
outcome of the Court of Appeal’s decision is the affirmation that proponents must apply a
standard of “reasonableness” when developing and undertaking an EA Study and considering
how to address the generic EA components provided in Section 6.1 (2) of the Act.

4.2.1.6  Public Consultation Requirements of the EA Act

Under the Environmental Assessment Act, the proposed EA Terms of Reference must be
prepared in consultation with the public and submitted to the MOE with a record of public
consultation in order to be approved. The actual EA Study, when submitted to the MOE, must
also have a description and results of any consultation about the project. Once the
Environmental Assessment Study is submitted to the MOE, the Minister subsequently refers the
EA to the Ministry’s Environmental Assessment and Approvals Branch to coordinate comments
from all relevant agencies and stakeholders.

4.2.1.7  Public Hearing Requirements of the EA Act

Section 9 of the EA Act provides for the referral of an application under the EA Act to the
Province’s Environmental Review Tribunal (ERT) for a decision or part of a decision. This
stipulation applies to the EA Study only and not to the EA Terms of Reference. In arriving at a
decision, the ERT may consider the findings of a Mediator’s Report, if mediation was sought to
address an issue, or may hold a public hearing to consider issues. This referral is discretionary
on the part of the Minister as is the setting of deadlines for the ERT report back on a decision.
Generally, if a request is received for a public hearing, the matter will be referred to the ERT
except where:

e the Minister considers the request to be frivolous or vexatious;
e the Minister considers a hearing to be unnecessary; or

e the Minister considers that a hearing may cause undue delay in determining the
application

Any decision provided back to the Minister by the ERT may be varied, substituted or returned to
the ERT for a new hearing by way of an Order-in-Council from Provincial Cabinet.
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4.2.1.8  Applicability of the EA Act to the Residual Waste Study

The Durham/York Residual Waste Study could qualify as an undertaking that is considered
significant in terms of its scope and potential to impact on the environment and therefore is being
planned in accordance with the requirements of the Environmental Assessment Act. A
substantial proportion of the technologies/processes being considered in this study of alternative
residual waste processing systems will require approval under the Environmental Assessment
Act.

Approval is required under the EA Act when a proposed undertaking exceeds Ministry trigger
values for a waste disposal facility. The established triggers for incineration and processing
facilities managing municipal waste are as follows:

Table 5-1: Triggers for Landfill, Incineration and Processing Facilities*

Incineration Processing
> 100 tonnes per day (refers to quantity of waste | > 200 tonnes per day (refers to total quantity of
being fed into a facility for processing) residuals resulting from processing that will

require disposal as residual waste).

The projected residual waste quantities that will require processing exceed the trigger values for
incineration outlined in the above table (provided it is determined that only one facility is to be
implemented) and may exceed the trigger values for waste processing depending on the nature of
the process. Accordingly, an exemption from the need for an EA Act approval is considered
unlikely.

4.2.2 Environmental Protection Act

Unlike the EA Act, which considers a very broadly defined environment and requires a
planning/decision-making process that takes into account potential impacts on all aspects of the
environment, the Environmental Protection Act (EPA), R.S.0. 1990, c. E.19 is more focussed on
the natural environment (i.e., air, land, water and biota) and the technical/scientific analysis of
projects on a case by case basis with regards to environmental suitability. Specifically, the
purpose of the Act is as follows:

...... to provide for the protection and conservation of the natural environment”

There are two parts of this Act with particular relevance to the establishment of a facility
utilizing an alternative waste processing technology currently being considered by the Durham
and York. These are:

e Part Il which regulates emissions to the natural environment and, in particular, the air.
e Part VV which regulates the establishment and operation of all waste management
facilities in the Province.

* As contained in the Ministry of the Environment document entitled “Guide for Applying for Approval of Waste
Disposal Sites”, dated November 1999.
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To address the requirements of the EPA and to obtain the required approval instruments,
supporting technical studies and design plans must be completed to a level of detail
demonstrating no “adverse effects” on the environment and to show that the applicable
environmental standards and criteria will be met.

4.2.2.1  Approvals Requirements

Part Il — Air Approvals

Section 9 of the EPA underlies the Province of Ontario’s Air approvals program and requires
that a Certificate of Approval (Air) be obtained for the establishment of any operation that may
emit a contaminant into the natural environment. To obtain a C of A (Air) detailed supporting
documentation is required (similar to waste Cs of A) to be completed and provided as part of the
application for a Certificate of Approval. Air approvals will be particularly important in this
Study should a thermal processing alternative be identified as the preferred “Alternative to”.
There are two key requirements related to the receipt of a Certificate of Approval (Air) for a
thermal processing facility:

1. Compliance with limits based on dispersion modelling under Regulation 419/05 “Air
Pollution-Local Air Quality”); and,

2. Compliance with the requirements of MOE Guideline A-7 entitled, “Combustion and Air
Pollution Control Requirements for New Municipal Waste Incinerators”, October 2002.

Under Guideline A-7, limits are set on the concentrations of critical parameters in the source
emissions (i.e., at the point of emission to the atmosphere or ‘end of the stack’) and are based on
a combination of “Maximum Achievable Control Technology (MACT)” and “Lowest
Achievable Emission Rate (LAER)” principles depending on the parameter.

Any new municipal thermal facility constructed and operated in Ontario must meet the A-7
requirements regarding minimum design and operating parameters, emission control systems, air
emissions limits for particulate matter, acid gases, metals and dioxins/furans, and for the control,
monitoring and performance testing of incineration systems. The requirements of Guideline A-7
are in addition to those of O. Reg. 419/05 which sets limits on certain parameters at the point of
impingement (i.e., normally the property line) and that were developed solely to achieve the
protection of the environment and human health (as opposed to MACT or LAER levels which in
all cases are lower and more stringent).

Application of Ontario Guideline A7 — Combustion and Air Pollution Control Requirements for New Municipal
Waste Incinerators

In the early 1990’s, the Provincial government of the day banned the establishment of any new
incinerators for the management of municipal solid waste (Regulation 555/92). To support the
application of that regulation, the MOE established Guideline A-6 entitled “Determination of
Thermal Processes Allowed under Regulation 555/92 Incineration Ban”. When the ban was
lifted, the MOE introduced Guideline A-7 to address the concentration of pollutants in emissions
from thermal processing facilities. The MOE continues to utilize this guideline and its related
procedure (A-6-1) for the purpose of defining technologies subject to Guideline A-7 and
deciding how to apply current legislation making specific reference to incineration.
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The guideline makes reference to a thermal process as any process that utilizes heat to
accomplish a physical and/or chemical change in the waste material and specifically defines
incineration as any process where:

e ““the weight of all products which will be recycled or reused is less than 50 per cent of the
dry weight of waste feed to the thermal process (fuel and material for processing into fuel
are not considered recycling products); or

e the process produces a residue (solids collected from the process at any stage, such as
ashes) for disposal, which is a leachate toxic waste, as defined in Regulation 347, and
which weighs three percent or more of the dry weight of the waste fed into the process.”

The above definition applies to virtually all thermal processes including new and emerging
technologies such as plasma gasification. Once in operation, an incineration or non-incineration
facility would be monitored for recyclable and hazardous waste quantities and continually
assessed based on a 12 month-period running average. This monitoring would be part of the
performance monitoring program to ensure compliance with applicable laws and provisions in
the respective Certificate of Approval.

Part Il — Air Approvals (Odour)

Air approvals under Section 9 of the EPA will also be important in this study should a
composting component (whether aerobic or anaerobic) be included in the preferred “Alternative
to”. Regulation 419/05 (which came into effect December 1, 2005) the general air management
regulation sets standards for acceptable levels of airborne emissions (stack or fugitive), noise and
odour.

For composting facilities that would be filtering air through biofilters or other similar equipment
or processes from the compost facility prior to discharge to the environment, approval under
Section 9 of the EPA is required. Air approvals have generally not been widely required for
outdoor composting facilities in the past, however, many outdoor facilities have been required to
obtain air approvals to address fugitive odour emissions and given the widening public concern
regarding the potential for odour emissions from compost facilities it would be reasonable to
expect that air approvals would be required for all future composting facilities. It is important to
note that Section 33 of 419/05 includes a prohibition of certain emissions (including odours) that
states:

= No person shall cause or permit to be caused the emission of any air contaminant to such
extent or degree as may,

= cause discomfort to persons;
= cause loss of enjoyment or normal use of property;
= interfere with normal conduct of business; or

= cause damage to property.

It is this section that would largely govern the emission of odours from facilities. The MOE has
been considering revisions to odour-based ambient air quality criteria and development of an
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odour policy framework, that may impose a more stringent and enforceable standard for odour
emissions in the near future.

Part V — Waste Management Approvals

Section 27 under Part V of the EPA requires that a Provisional Certificate of Approval (C of A)
be issued for the use, operation, establishment, alteration, or enlargement or extension of a waste
management system or waste disposal site. This requirement applies to all waste management
projects no matter its size or type. There are, however, differences in the form of required
supporting documentation and the need for a public hearing under the Act depending on the
complexity of the project. The receipt of a Provisional C of A and approval under the
Environmental Protection Act requires the submission of an application for a C of A, which may
be required to be supported by studies. In the case of an alternative waste processing facility, the
studies may include but not be limited to the following:

e a Noise Impact Assessment;

e an Air Quality Impact Assessment;

a Natural Environment Impact Assessment;
a Health Risk Assessment;

a Land Use Study; and,

a Visual Impact Assessment.

a Hydrological/Hydrogeological Assessment

Most of the studies and assessments completed in Ontario to address the EPA Part V approval
requirements have related to landfill sites, transfer facilities and processing sites, all of which
have generally well established requirements regarding level of detail and scope of work.
However, there is currently limited precedent for the establishment of thermal processing
facilities.

Supporting studies should address all of these information requirements and the results of these
studies must be incorporated into the development of a design and operations report and
maintenance plan that addresses potential adverse effects and provides monitoring programs,
contingency plans, closure plans, etc.

If the above referenced application is approved by MOE, then a Provisional Certificate of
Approval will be issued under the relevant sections of the Act, and will contain conditions of
approval that must be followed to operate the subject facility.

4.2.2.2 Public Consultation

Section 30 of the Environmental Protection Act requires that a public hearing be held where a
project involves “final disposal” of waste equivalent to or greater than the quantity generated by
a population of 1,500. The incineration of waste is identified as "final disposal” under MOE
Guideline C-1 entitled “Mandatory or Discretionary Hearings on Waste Disposal Sites”, April
1994. In this guideline, a “dump” and “landfilling” are also identified as “final disposal” and
subject to the EPA mandatory hearing requirements. In all other cases, the need for a hearing is
at the discretion of the Director in accordance with Section 32 of the Act.
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If a project does proceed in accordance with the discretionary hearing requirements of the EPA,
the triggers for a hearing as per the Director’s discretionary power are typically as follows®:

e The site is for the processing, storage or transfer of either liquid industrial wastes or
hazardous wastes;

e The site is for the storage of waste over an extended period of time;

e A request, including reasons, is received from the council of the municipality in which
the site is proposed to be located,;

e Assignificant number of public requests are received;

e The proposed use of land is inconsistent with official plans or zoning by-laws;
e There is likely to be a significant off-site environmental impact;

e The site design or operation may require special evaluation; or,

e Other unanticipated factors suggest a hearing may be necessary.

Ontario Regulation 206/97 under the Environmental Protection Act states that a waste disposal
site is exempt from Sections 30 and 32 of the Environmental Protection Act if it is or forms part
of an undertaking that is subject to section 5 of the Environmental Assessment Act (i.e., project
is proceeding in accordance with an Individual Environmental Assessment). In this case, the
public hearing requirements would proceed in accordance with the discretionary provisions of
the EA Act.

4.2.3 Ontario Water Resources Act (OWRA)

The OWRA provides for the protection of Ontario’s water resources considering impacts on the
supply and flow of the surface and groundwater, and impacts resulting in the impairment of the
resource. Once a preferred site(s) has been identified for implementation of the long-term waste
disposal facility, a site-specific determination will be required to assess the need for obtaining
OWRA approvals. If the facility is to discharge wastewater/leachate to a sewer, the quality and
quantity of the discharge is controlled by applicable municipal sewer use by-laws, and the
limitations/requirements of the receiving wastewater treatment facility.

4.2.3.1  Approvals Requirements

Typically, approvals for waste management facilities under the OWRA involve the diversion of
natural flows and drainage over a subject property and the management of stormwater and
sewage generated on the facility site either as a result of precipitation or activities resulting in the
generation of sewage (e.g. grey water, sanitary sewage, etc.).

®> MOE Guideline C-1, “Mandatory or Discretionary Hearings on Waste Disposal Sites, Environmental Protection Act, RSO
1990, Sections 30 to 32 and Ontario Regulation 347 as amended by Ontario Regulation 457/93”, April 1994
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With regards to the diversion of overland flows, approval from the MOE Director is required
under Section 52 of the Act and will require supporting studies and designs that demonstrate the
protection of the water resource with regards to downstream users.

With regards to the management of stormwater and sewage, approval from the MOE Director is
required under Section 53 of the Act and will require supporting studies and designs that
demonstrate no impairment on the receiving water resource.

4.2.3.2  Applicability of the OWRA to the Residual Waste Study

The need for approvals under the OWRA for an alternative disposal facility or new/expanded
landfill will depend on the location of the site and proposed on-site activities that may result in
the discharge of wastewater/leachate to surface or groundwater sources.

4.2.4 Environmental Bill of Rights

The Environmental Bill of Rights (EBR) gives the public the right to participate in
environmentally significant decisions. For those activities subject to the EBR, the public must be
given notice (through the Environmental Registry) of proposals for new policies, Acts,
regulations and instruments (e.g. Provisional Certificate of Approval).

The EBR provides a mechanism to ensure the public has the opportunity to formally ask the
government to review an existing policy, regulation or instrument, or to consider the need for a
new policy, Act, regulation or instrument to protect the environment. This is accomplished by
providing:

e The means by which residents may participate in the decision making process on
environmentally significant issues;

e A means to increase the accountability of the Government of Ontario when making
environmental related issues;

e A means to access the court system by residents; and,
e Protection to any employees who take action in cases of environmental harm.

4.2.4.1  Approval Requirements

Any application for approval under the EPA or OWRA for a residual waste processing facility
will need to demonstrate that the consultation requirements of the EBR have been addressed and
will be posted on the Province’s Environmental Registry for review by the public. The EBR
does not apply to EA Act applications as this Act has its own legislated consultation
requirements (i.e. S.5.1 Obligation to Consult — When preparing proposed terms of reference
and an Environmental Assessment, the proponent shall consult with such persons as may be
interested (Government of Ontario (b), 1990)).

4.2.4.2 Application of the EBR

As noted earlier, the Environmental Bill of Rights (EBR) gives the public the right to participate
in environmentally significant decisions. For those activities subject to the EBR, the public must
be given notice (through the Environmental Registry) of proposals for new policies, Acts,
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regulations and instruments. For applications subject to the Environmental Bill of Rights (EBR)
requirement for public participation in the approval process, the Application Processor would
place the EBR Proposal for the application on the Environmental Registry (ER) for a minimum
of 30 day public comment period. This ER notice to the public provides a summary of the
proposal (application for approval), and identifies the locations where the complete application
can be viewed and the end date of the public comment period. During this public comment
period, the public is given the opportunity to review the application and submit comments on the
proposal to the Environmental Assessment and Approvals Branch of the Ministry.

For applications for which an EBR Proposal was posted on the Environmental Registry in the
application screening phase of the review process (i.e., applications subject to the public
participation requirement under the EBR), the Waste Evaluator will also consider, as part of the
detailed technical review, any public comments received during the public comment period
identified in the ER notice for the EBR Proposal.

4.2.5 Planning Act

The Planning Act establishes the regulatory basis upon which land use planning in Ontario is
undertaken. The authority for land use planning and associated regulatory tools rests with
municipalities. The key mechanisms by which this authority is exercised include the official
plan, zoning by-laws, site plan control and construction permitting.

The Ontario Planning Act governs land use and development throughout the Province and allows
municipalities to establish certain planning instruments such as official plans, zoning by-laws,
site plan control by-laws, etc. to plan for and control the development of land use in their
jurisdictions.

To control land use Province-wide, a set of Provincial Policy Statements have been developed
and must be addressed when developing a municipal official plan, or any amendment thereof.

The new Ontario Provincial Policy Statement (PPS) was issued under Section 3 of the Planning
Act and came into effect on March 1, 2005. It replaced the PPS that was issued on May 22,
1996, and amended on February 1, 1997.

The PPS provides policy direction on matters of provincial interest related to land use planning
and development in Ontario. It therefore sets the policy foundation for the regulation of
development and the use of land in the province. The PPS focuses on directing growth to
settlement areas and away from significant and sensitive resources and areas which may pose a
risk to public health and safety.

With regards to waste management the PPS states that “waste management systems need to be
provided that are of an appropriate size and type to accommodate present and future
requirements, and facilitate, encourage and promote reduction, reuse and recycling objectives.”
In addition it states that “waste management systems shall be located and designed in accordance
with provincial legislation and standards."
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4.2.5.1  Approval Requirements

The extent to which municipal planning, design and construction approvals could be a factor in a
waste processing technology application will depend on the following:

e The location of a prospective initiative relative to the applicable land use (Official Plan)
designations and Zoning provisions. If the “processing” of non-hazardous, solid waste
materials is not considered a “permitted use” within the context of either the Official Plan
or Zoning By-law, an Amendment to either one or both of the documents would be
required. There are statutory (Planning Act based) public consultation requirements
associated with these amendment processes.

e Whether a prospective site(s) is located within an area of a municipality designated for
“Site Plan Control” under the Planning Act. Most municipalities in Ontario designate
either all or a part of their area of jurisdiction as subject to Site Plan Control. This
requires that the proponent of a waste processing facility obtain Site Plan Approval from
the municipality. Site Plan Approval entails the generation of preliminary design
drawings for the facility including grading & servicing, landscaping, architectural and
site development plans. These documents provide the basis upon which subsequent
construction (building) permitting is undertaken.

The final stage in the municipal permitting process entails the issuance of building and other
access-to-servicing permits that provide for the actual construction and commissioning of the
facility.

4.2.5.2  Applicability to the Residual Waste Study

The need for approvals under the Planning Act for an alternative residual waste processing
facility will depend on the site’s land use designations, zoning and related by-laws and the
conformity of the proposed use with those provisions. Approval under the Planning Act will be
required if the local Official Plan designation and zoning of the lands on which a facility is to be
located do not permit such a use.

4.2.5.3  Public Consultation Requirements

There are statutory public consultation requirements under the Planning Act when an Official
Plan or Zoning By-law requires an amendment in order to permit land to be used for processing
of non-hazardous solid waste. These requirements tend to be in the form of public meetings,
usually held as part of regular municipal council meetings

4.2.6 The Oak Ridges Moraine Conservation Act

The Oak Ridges Moraine (ORM) Conservation Act, 2001 establishes the regulatory basis for
the Oak Ridges Moraine Conservation Plan. The purpose of this Plan is to provide direction
to agencies, municipalities and other stakeholders regarding land use planning and resource
management initiatives within the defined ORM area. The Plan divides the ORM area into four
land use designations: “Natural Core Areas”, “Natural Linkage Areas”, Countryside Areas” and
“Settlement Areas’.
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4.2.6.1 Approval Requirements

Municipal planning decisions are required to conform to the Plan which takes precedence over
municipal official plans. As a result, all affected municipal official plans are to be brought into
conformity with the policies contained in the Plan.

4.2.6.2  Applicability to the Residual Waste Study

The provisions of the provincial planning document will have to be considered in the evaluation
of alternative sites for the preferred residual waste processing system(s) established by the
subject EA Study.

4.2.7 The Greenbelt Act

The Greenbelt Act, 2005, provides the legislative context for the Greenbelt Plan which was
released in the same year. The Plan defines the limits of and articulates policies for a “greenbelt
area” within the Greater Golden Horseshoe of southern Ontario. The Plan identifies where
urbanization should occur so as to protect agricultural lands and ecological features within the
defined area. The Plan, in part, establishes a “Protected Countryside” designation that is intended
to enhance the spatial extent of protected agricultural and ecological lands currently defined
within the Oak Ridges Moraine Conservation Plan (ORMCP) and the Niagara Escarpment Plan
(NEP) while establishing improved linkages between these two policy areas and the surrounding
major lake systems and watersheds.

4.2.7.1  Approval Requirements

Land use planning policies at the Regional and area municipal levels must comply with the
policies in the Greenbelt Plan.

4.2.7.2  Applicability to the Residual Waste Study

The provisions of this Plan will have to be taken into consideration in the evaluation of
alternative sites for the preferred residual waste processing system(s) established by the subject
EA Study.
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5. Types of Arrangements to Implement Facilities

5.1 Conventional Approach to Implementing Municipal Facilities

The conventional approach to implementing or procuring municipal facilities and infrastructure
(e.g. roads, water and wastewater treatment facilities, landfill sites, etc.) involves municipal
ownership, control and responsibility for the total delivery of a project. An engineering firm is
retained to design the facility in accordance with detailed municipal requirements. Detailed
specifications for the facility are prepared and construction is tendered to a qualified contractor.
The municipality provides the necessary capital to finance the construction of the facility.
Throughout the construction and commissioning period the engineering firm administers the
contract on behalf of the municipality and ensures that the contractor provides the facility as
specified. Following construction, the municipality retains responsibility for the maintenance
and operation of the facility. Facilities are generally sized and constructed to serve a defined
municipal need and are financed / phased in accordance with the municipal capital budgeting
process. With this approach the involvement of the private sector is generally limited to required
and/or specialized labour, services and equipment in accordance with an established purchase
order or agreement (i.e., the purchased services of the engineer plus the goods and services
provided by the contractor and equipment suppliers).

5.2  Public/Public Partnerships

In the context of municipal infrastructure, public / public partnerships usually involve an
agreement between two or more municipalities or municipal entities to implement a facility or
works. Typically, they are pursued for two reasons:

e to create economies of scale, which may be required to establish the technical and/or
economic feasibility of an undertaking; and/or,

e to share resources such as land where facilities may be difficult for one or more of the
partners to site, or finances where capital intensive facilities are being considered.

In the context of Ontario’s current provincial policy framework, the recent Smart Growth
discussion paper® addresses partnerships between municipalities for the purpose of managing
waste. Specifically, in considering options to improve waste management in central Ontario, the
discussion paper encourages “municipalities to collaborate on waste reduction, diversion and
disposal efforts for residential, industrial, commercial and institutional waste”.

5.3  Public/Private Partnerships

The “public / private partnership’ or ‘P3” approach to implementing municipal infrastructure and
services has been used more frequently over the past ten to fifteen years for several reasons. In
Ontario, the move towards the P3 approach seems to be dominated by the following:

6. Central Ontario Smart Growth Panel, “Shape the Future — Discussion Paper”, February — March 2003.
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e changes in the relationship between municipalities and the provincial government which
have lead to cuts in transfer payments and increased downloading of responsibility for the
provision of services; and,

e an increase in demand by the public and businesses to hold the line on tax increases
while, at the same time, maintain or improve levels of service and program delivery.

e Private sector ownership of propriety technology and or specialized capabilities with
respect to operation of the facility.

The turn to the private sector seems to be buoyed by their ability to access specialized resources
on demand, to manage risk, and to efficiently access financial resources (although, this later
advantage has diminished more recently with downward trends in the economy). In any case,
the general rule of thumb on the use of a P3 approach is that it must be in the best interest of the
taxpayer.

There is a wide range of terms used when referring to P3 arrangements. Generally though, they
all involve the private sector in one or more of the following: design (which may include
provision of a technology and/or design of the facility which implements the technology), build
(which includes construction of the facility and installation of the technology), operation (which
may include training of municipal operations staff or the provision of full operation and
maintenance services), and finance (which usually includes ownership whether it be in perpetuity
or involve the eventual transfer of ownership to the municipality). The United States General
Accounting Office defines the types of public / private partnerships related to the establishment
of new facilities as follows':

e Build — Own - Operate (BOO): A contractor constructs and operates a facility for
performing public services without transferring ownership of the facility to the public
sector. Legal title to the facility remains with the private sector entity.

e Build — Operate — Transfer (BOT): Under this option, the private partner builds a
facility to the specifications agreed to by the public agency, operates the facility for a
specified time period under a contract or franchise agreement with the agency, and then
transfers the facility to the public agency at the end of the specified period of time.
Usually, the private partner provides all or part of the financing, so the contract is
structured to be of sufficient length to enable the private partner to realize a reasonable
return on investment.

e Design - Build- Operate (DBO): In a DBO project, a single contract is awarded for the
design, construction and operation of a public facility, with title to the facility remaining
with the public sector.”

The Algonquin Energy from Waste facility serving the Region of Peel is structured as a Build
Own Operate (BOO) partnership. The Region played a key role in the Environmental

7. United States General Accounting Office, “Public-Private Partnerships: Terms Related to Building and Facility
Partnerships”, April 1999.
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Assessment, and subsequent approval, for the facility by addressing the “need” for the facility
and the “alternatives to” it. The long-term waste supply agreement between the developer and
the Region was a key factor in obtaining financing for the facility.

The City of Toronto used a Design Build Operate (DBO) approach for its new single stream
recycling facility, as well as for its organics anaerobic digestion facility, both located on city
property at the Dufferin Transfer Station. Issues were encountered in both projects relating to the
interpretation of the design build RFP specification.

The nature of the design build process generally provides the design builder with more flexibility
than the conversional approach discussed above. This flexibility can lead to quality issues and to
the municipality not receiving exactly what thy thought they would receive. In order to maximize
profits (or perhaps “live” with his winning bid price) a design build contractor will provide no
more than necessary. Because of the ambiguity in specifications the administration of design
build contracts are often characterized by extensive negotiations on “Changes and extras”.

Within each of these partnership structures, there are several variations in project financing.
Project financing will often vary from project to project depending on the abilities of the various
partners. In general a private sector developer will require a long-term material supply agreement
in order to obtain financing. The private sector’s cost of capital is generally significantly higher
that that for the public sector. On the other hand the private sector can often operate a facility at a
lower cost that the public sector can.
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16.

17.

18.

Term

19.

20.

(d) intervener funding (if any); and
(e) any hearing before the Environmental Review Tribunal.

Durham and York staff time and in-house resources spent on the Study shall not
be a shared cost.

If the parties should obtain funding from some source, such as from senior levels
of government, other than the parties themselves, such funding shall be used to
reduce the financial contributions of both parties equally.

Each party shall indemnify the other against and save it harmless from and against
all claims, demands or proceedings for loss, damage or injury, including death and
from and against all costs and expenses which it may sustain, suffer or incur,
resulting from or arising directly or indirectly out of the actions or omissions of
such party pursuant, or purportedly pursuant to this Agreement or resulting
therefrom in any way whatsoever.

GENERAL MATTERS

The Agreement shall commence on June 30, 2005.

This Agreement shall terminate upon the completion of the environmental
assessment, provided that either party may terminate earlier upon written notice to
the other party given within 60 days after the achievement of a Milestone. Each
party shall be responsible for its respective share of all costs incurred prior to
termination. In addition, the terminating party shall be responsible for all costs of
amending the Terms of Reference to permit the environmental assessment to
continue. Neither party shall be liable to the other party for any other costs or
damages resulting from the termination.

Successors and Assigns

21.  This Agreement shall not be assigned by either party without the prior approval of
the other.

22.  This Agreement enures to the benefit of and binds the parties and their respective
successors and permitted assigns.

Amendments

23.  No amendment to this Agreement shall be effective unless it is in writing and

signed by both parties.



